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MEMORANDUM FOR: STAT

UITice Orf Legislative Council

FROM: Eloise R. Page
Acting Associate Deputy Director
for Operations

SUBJECT: Comments on the Civil Service
Reform Bill (H.R. 11280 and S. 2640)

1. We have reviewed the titles of the proposed legislation
to reform the Civil Service. 1In addition, your office
furnished us with two reviews of the bill; one a comprehensive
review and the second one a list of specific issues.

2. In analyzing the bill and your comments we agreae
that the Agency must be exempt from the various titles of
the bill. Your analysis has covered the basic issues thoroughly
and we concur with your positions on these issues. ' STAT

~~—"Eloise R. Pag? )

/
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VIEWS OF THE CENTRAL INTELLIGENCT AGTNCY ON
THE COAPREHENSIVE CIVIL SERVICE RiFORM ACT

Title I prescribes rigid merit system principles thal shall apply to
11 departments and agencies in the Executive Branch, including the CIA.
The eizht merit system principles concern, for example, personnel
ecruitment, performance evalualion and gricvance procedures.

v

H

As described in Title I, the'merit system principles would conflict
with the exempted status of tha CIA under 50 U.S.C, 403j. .This section
has conmstgntlf been interpreied as prov\chrw CIA with a statutory
exemption from the compelitive service in order to allow the Agency
greater flexibility in performing its functions, TFurtherrore, the .
Agency's excepted m:»:u:, is not governed by Civil Service Commistion
excepied position schedules. : ) .

Service Re;orm Act Vi oul hamper CIA in iis La.ffmg .I,'lemblhty and

requirements. For e\a:r'p1e section 20"(]) provides that selection

and zdvancement of applicants must be determined through “faie and
*'ii%i-‘:z " Al;o, secticn, 202 {M)would require CTA 1o frive
sideration to all gppllzanLo, regardless of politicol alliliaiions
and na.tlonal origins, a procedure which could conflict with necessar 7

2loreover, secticn 205 provides thai the Government Accounting
Office would conduct audits and reviews to assure comnpliance with the
laws, Executive Orders, directives, rules and regulations governing
employment in the Exzecutive Branch. Tt would olso assess the
effectiveness and systematic soundness of Federal personnel management,

This Aoenc) is not subject to audit or 0V€‘I‘Sip‘ht by the GAO, ;msi-«
tion based on security considerati lons and the need to protect m\c]h cnce
sources and methods. The pro visions in section 205 of the 1_)1?0;)0.39,(;

Plan, nowever, would authorize an entity oulside the Agency to insuire

L%

its ¢compliance with f-°r"’:'1 laws and regulations, 'Chis siluation wonld .
I

“conflict with the staiutory reaponﬁbllny of the Director of Central

Intelligence to protem mtelh. gence sources and methods, pariicnlard,
the organization, functions and other pe rsonnel-related matters of “hiz
Agency from disclosure, as provided by 50 U. 5. C. 403(d){(3) and 403;:.
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VIEWS OF THE CENTRAL INTELLIGENCE AGENCY ON I'[I[
CIVIL SERVICE COMMISSION REORGANIZATION PLAN OF 1958

Section 202(f) of the proposed Reorganization Plan gives the Spzaial
Counsel to the Merit Systems Protection Board (Merit Board) the
general authority to receive and investigate allegations of reprisals
against whistle-blowers, i.e., for lawful disclosures of information
concerning the violation of laws and regulations. ‘The opecial Counsel
is also given the authority to prescribe regulations governing the
handling of such matters. These authorities would conflict with
the oversight role of the Intelligence Oversight Board (IOB) as stated
in Sgction 3-1 of Executive Order 12036; the Board was upecially
created in orcder to keep intelligence agency whistle~blowing within
national security channels.

" The procedures for implementing the Special Counsel's whistle -

blowing authorities have been placed in Tifle IT of the drafi legislation
and will be commented upon in our analysis of that title. :
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. visions of Title Il relating to protection of employce righis

resent the Agency wiih many dif ri(.ult-c:,. NMany of the provisions

' re with, imp2irn,or are completely inconsistent with present CiA
t ities. Sacition 202 would grant subpoena power to the

sterns Protection Poard (\’Iemt Board), its Specio:

g on o2y
l-s =~
oW
5o

Q.

w

2,

H

¥
Counsel and other dasigﬂaued personnel. This power could be utilixzed
by the Spzcial Counsel in the course of 2 whistle-blowing investigation,
By ine authorizy of section 204, the Special Counsel could also ireexzc
any persomnel action with substantial economic impact on the C(sm'p]“"ning
employee uniil 2n invesiigation concerring that employee is complet
The Agency head would be required to tzke whatever corrcctive acti LOTI
the Special Counsel deemed necessary, if a reprisal against an employee

7as {ound to have occurred because of the employee's disclosure of

information relating to a violation of law or regulation. If the action

t carrizd out, section 207 providas that the Special Counsel '

ake the matter beiore the Merit Board for final determination,

procedu*es would conflict with the authority of the Director of

elligence to terminate emp1o_‘ve-3 when in the inlerests o the
50 U.5.C. £03(c)), with the Director's mandate to prevent

disclosure of intelligenca sources and methods (50 U.S.C. 403{d)}3}

cith the rol of the In’rclhg ce Over ight Board (sec L!On

ive Order 12038), and with \ CIA's excepted persommel svstem

Under section 205 periormance apor:—:ﬁsnl systems must be cstablished
cies for certain employzes. The appraisal systems st
nl Alanagement (OPM) regulations.
3 ‘r etween the 1z anguage of 1he legislation-
erning the agencies covered by the legisla-
t the Tennessee Vaolley Authority is
staies that it is excluded. 'The 3‘*(,] hort
e the Foreign Service, is nolt meari to
c ! 1 ation 21lows for such an exclusion by
regulation. Iven so, ‘[he t rust of this section would be o
eriormance appraisals to OPM control. Thig wou d
conflict wiin the aforsmeniioned 50 U.S.C. 403{)(3), 50 U.5.C. 403
e A i

“Thz proceduvres in s2ction 205 of the proposed h;Jl pertaining to
dernotions or dismissals based on u"acc\,pLab}ﬁ performance, m(Jmh
2 raquirement for 30 days advance notice, and the right to reply and
representaiion. The procedures also provide the affected employee hc
right to appeal the matier (0 the Merit Board for final determinatios
pursuzni to section 207. These features could conflict with the DCI':
termination authority (50 U.S.C. 403(c)), with the Director's manduie
io preveni disclosurs of so Jrces a2nd meihods (:30 U.S.C. 403(MD(3)

and with the Agen2y's statuiory exzmplion from the compefitise
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5(a) d=2als with 2dverse actions designed to promoic the
the service, including removals, suspensions and | urloaghs
5

r 37 days or less. There arz two sets of adverse aclion procesures,
When the suspansion is for rmore than 30 days, remnowvals and othor
advzrze actions must be processed under pror edures similar to nose
in s2ciion 205, CIA would be covered by those procedures only to
the extent that 't would employ preference ch’nbleu. When the
susnznsion is for 30 days or less, less rigorous notice, right-to-
reply and repre ntation procedures would be 1cqmred for all CIA

emc’oyees. CIA employees coverad by either set of adverse actions
proce: dures could noi be excluded Lro*n these procedures because

boih exclusion provisions use the "confidentiial or policy dete cmin ng"
lanzizge of Schedule C, which is inapplicable to CIA, as their criteria.
Thus, these procedures would tend to create the same statutory conflicts
crez:zd by the seciion 205 procedures. Morzover, it should be noted
that while adverse action by CIA monagement must conform to the
aforementionad procedures, the procedures curiously exclude fromn

coverage national security adverse actions taken under b U. 5. C. 532,

i 2ccordance with section 207, any matter to be decided by the
Meri: Board would be processed under regulations established by the
Alerit Board and the decision would be reviewed by the U.S. Cour!
of Clzimns or 2 .5, Court of Ak)pecd." Such practices would nlso
conllizt with the aforamentionzd staiutes giving the Direclor the
authority to izrminate employment, the responsibility to protect
mtel;z,::ence sources and methods and this Agency's exewnption {ron:
the cornpetitive services.

Tiile IIT, concerning sta ff ing, provides for the exarnination,
selaction and retaining of Faderal employees, The Agency fully
supports ine provisions of sec‘,ion 306 which would enable the Agency
to ecuip an ernployes with the skills necessary to fill a different
posizion or to acquire new skills neaded for a posilion in another
agency. Overall, this would appear to be of benelit to the Governrment
bj reiaining competent employees in the T'ederal service, - We
recommend 1hat a pl"OVlSlOn be addad providing for the placement
of 2 RIF employee within his or her own Agency as a resull of ..
additional training. :

Section 308 would require OPRJM approval of a special carly retive-
rment authority. Presently, CIA has authority to declare surplus
situztions rezarding early retirement without obtaining Civil Service
Comrmission approval. If enacted, this section would conflict with the
DCI's authority to protect the numbers and functions of cmployees Lrom
disclosure (50 U.S.C. 403g).
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Title IV would esiablish a Sznior Executive Service (SES) cornprising
zll managerial and ::U_D—:""laOl‘j pnsiticns correctly classified GS-
through Executive Schadule IV,

Section 402(b) would give the Office of Personncl Monagcment (OPA)
authorily to prescribe all implem: enti g regulaiions for the SfES,  This
szction would allow an agzncy to be exc! vdbd from STES by the Preoesident,
but the agency wouwld havzs to do so th ough OPM, with that Office raaking

a2 recommendation to tha T3‘ esident as to whcthc an exclusion is advisable.
IT the exclusion were granied, OF3l could recommend to the Pr(. dident

2 revocation ati any su Lsequent ilme. :

The SES would be composed of carear reserved positions for career .
appointees and genaral positions {or carzer and non-carcer appoinices.
OPAl would prescribe the position criteria and regulations governing the
designation of career resarved positions. Also, OPM would have to
approve the manzagerial "ae.huc:.:lons of initial career appointees i
such positions. , -

All agencies covered by SES would be required to submit to O
recmests for SED po:l- ons WhLC" would include program, budget, aud
justify ca~h recuest. M, in consultaiior
nt arnd Buc’;ef, would then allocate the
pOoT.-.lO"lS pbr ace'l\_J, :nough OPM would reserve the right to reduce

7 allocation at will. nally, OPM would be required to subinit
2 biennia’f report to the Congrass which *'/ouk} reves 11 the numbers of

SIS positions in each Agzncy.

Lastly, the number of non-career agpointees would be hrm(.r.d 1O
15 percent of SES po;wo*v: Gov ,e_-kmenr.—vmle these positions would be

2llocated biennie Ny by OPL according to demonstrated need. OPM

J
vould reserve the right to make ?ogusfr_wnts in u]]ocaucub to meet ny
emergency need

The degree of OPAL conirol over the allocation oJ“ SES positions
2llowed by seciion £02(3) would s2verely limit the xdaptabm y of the
CIA personnel :}'s-e an? hamper its functions and operalions. Such
OPM controls also conflicrs with the siziute estoblishing CiA's
excepted parsonnai s_y:, m (50 U.S.C. 4£03j). Further, the vast -
arrount of detailed information which would have Lo be disclosed in )
croor for the statutory scheme of SES to function would conflict with
na DCI's statuiory responsibilities under 50 U. S. C. 403(d)(3) and

50 U.S.C. 403g.
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According to section 403, SES p2y levels would be sct accordir.g to
OPM criteria. The section also would require that the staflfiug of GES
carser appoinieas be cornpetitive, according to a process meeling DPM
standards. * Once a caresr executive is in place, that executive conlq
not be involuatarily reassigned or transferred within 120 days ateer the
a2ppoiniment of an agency head. These restrictions present the sane
statutory conilicts raised by the provisions of section 4062(b).

While the removal criteria set by section 404 for SES non- caraer
employees is the functional equivalent of the DCl's termination
authority (50 G.S.C. 403(c)), the removal criteria for career
appointees does not include anything resemblin # this authority.

All agencies, unless excluded by the President frorm 5153, would
be required to create an SES performance appraisal system under
section 405. I an apprzisal system is not in conformity with OpMN L
regulations, CPM could urdar corrective action. This also would

.conilict with the aforementionad statutory responsibilities of the (7.

Both the suspension for 30 days or more of SES employees and
their removal o promote the efficiency of the service are governec
by the procedures of section 411, hese procedures include a
requirzment of 2 30 Zzays! advance notice, a right to reply and
representation, and 2 sppezl to the Alerit Board, This section then
would result in mors disclosures and stamtory conflicts.,

Title V concarns the merit pay plan for supervisory and manage rial
positions from GS-8 through GS$-15. Section 501 would place all managers
in grades 9 through 15 z2nd non-manazers in grades 16 through 18 vunder
the coverage of a merit pay plan to be established by OPM and imnplermented
by OPMl regulations. Again I conirol would conflict with cxis ting ;
statuies and would resulf in the removal of an important management tool.

23
o
o

-~

The Agency has no comments on Title VI, Research and Demonstration
Authority, and Title VII, Misczllaneous. ' -
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COMMENTS OF THE DIRECTOR OF CENTRAL INTELLIGENCE
ON THE CIVIL SERVICE REFORM BILL (H.R. 11280 AND S.26490)}

1. Title I. Merit System Princip}es

In Title I, the CIA and other entities of the Intelligence
Community are exempt from only proposed section 2301 (section
101 (a) of the bill, which would amend Title 5, U.S.C.}, the
Merit System Principles, but not from the other two sections,
Prohibited Practices and the GAO audit. (As noted in our
report on the draft bill, submitted to OMB on 17 February
1978 and herein attached as Appendix B.) It is necessary
that the CIA and other intelligence entities be exempt from
all of Title I.

A complete exemption from all of Title I would exanipt
the CIA and the other entities of the Intelligence Comnunity
from the provisions referring to the Special Counsel in
Title II (sections 1201 to 1207 amending Title 5 of the
U.S.C.) which authorize the Special Counsel to investigate
allegations of prohibited personnel practices described in
Title I.

It is therefore proposed that section 2301 (a) (2) be
amended to read: " (2) This chapter shall not apply to-."

2. Title II, Civil Service Functions; Performance Appraisalj;
Adverse Actions

In Title II, the CIA is explicitly exempted from Chapter
43, Performance Appraisal, and from Subchapter I of Chapter
75 relating to short-term suspension (sections 203{a) and
204 (a) of the bill which would amend Title 5, United States
Code) .

As for the provisions of Subchapter II, which involve
Removal or Suspension for more than 30 days (sections 7511l-
7514), it should be noted that CIA is exempt from such
provisions because of the nature of its excepted personnel
system (50 U.S.C. 403j). Though this Subchapter applies to
preference eligibles serving in the excepted service generally,
the broad scope of the statute which governs CIA's excepted
status has been universally interpreted as excepting the
Agency from all laws regarding preference eligibles.

Chapter 77, Appeals, would present no conflict for CIA

if the Agency were completely exempted from the provisions
of the bill. Presently, the Agency is exempt from varicus
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statutes which give the Civil Service Commission its adjudication
and appeals authority and its authority to promulgate rules

and regulations. The adjudication and appeals authority of

the CSC would be passed, as is, from the CSC to the new

Merit Board pursuant to a pPresidential reorganization.

However, our statutory exemptions from such adjudicaticons

and appeals would remain in effect. The only statutory

basis for any new rights of appeal to the Merit Board would

be this bill; thus, we require a complete exemption from

this bill.

3. Title IV, Senior Executive Service

Regarding Title IV, the only exemption provided the CIA
is unacceptable. As this title is drafted, the CIA would
have to seek exemption under the general exemption provisions
of subsection (¢). These provisions would require CIA to
make a presentation to Office of Personnel Management, in
support of the Agency's request for exemption. Moreove:,
OPM is given the authority to conduct any independent
investigation it deems appropriate, before it makes its
Tecommendation to the President on whether the Agency
should be exempted from the Senior Executive Service. If
the Agency is exempted by subsection (c), it still must.
attempt to make its personnel system conform to SES as nuch
as possible. Finally, OPM is given the authority to recom-
mend the revocation of a subsection (c) exemption at any
time. The prominent role to be played by OPM in the process
of allocating and policing subsection (c) exemptions weuld
necessarily require detailed examination by OPM of the
personnel systems exempted or seeking exemption under
subsection (c).

IV, as well as from the other titles of the bill, in order

to preserve the SecrecCy and security required by the Agency's
mission and functions. Though the drafters of the bill

decided that CIA did not need a specific exemption from

Title IV because it could be exempted under Subsection (¢},

the detailed examination of the Agency's personnel system

that would result from the Agency having to obtain a sub=ection
(c) exemption would itself defeat the entire purpose behind

CIA receiving an exemption in the first bPlace. In short. we
rigaii a subsection (c) exemption as tantamount to no exemption
at all.

4. Title V, Merit Pay

Ngithgr the CIA nor any other entity of the Intellicence
Community is exempted from Title V, which concernsg Merit Pay.
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This title would result in OPM control and regulations which
would conflict with the Director's statutory responsibility
to prevent disclosure of sources and methods (50 U.S.C.
403(d) (3) and 403g). Furthermore the title would abrogatce
the Director of Central Intelligence's authority to estzblish
pay systems to meet the operating requirements of the Agency.
(5 U.S.C. 5101 et seqg.) We, therefore, propose the following
amendment to section 5402 (a):

"(a) 1In accordance with the purposes set forth
in section 5401 of this title, the Office of Personnel
Management shall establish a merit pay system which
shall cover any employee in a position which regularly
requires the exercise of managerial or supervisory
responsibilities and which is in GS-13 through GS-153,
but which shall not cover employees of Central
Intelligence Agency, Defense Intelligence Agency,
and National Security Agency, and any executive agency
or unit thereof, designated by the President, that
conducts foreign intelligence or counterintelligence
activities."

5. Title VI, Research, Demonstration, and Other Programs

The language which apparently is intended to exempt CIA
from Title VI is not drawn as clearly as we believe necessary.
In our view, every effort should be made to provide the
clearest possible provisions concerning the scope of this
legislation. We, therefore, propose that CIA be exempted
from Title VI specifically by name rather than by reference.
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